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ORDER / आदेश 

 

Per  Rajesh Kumar, AM: 

 

This is the appeal  preferred by the assessee  against the   order  of the Ld.  

Commissioner of Income Tax (Appeals)-NFAC, Delhi (hereinafter referred to as the 

Ld. CIT(A)”]  dated 24.08.2023 for the AY 2012-13. 

2.   In ground no. 1 and 2 the assessee assailed the order of Ld. CIT(A) upholding 

the order of AO wherein the AO has invalidly reopened the assessment u/s 147 of the 

Act.  
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3. Facts in brief are that the assessee company filed return of income on 

28.09.2012 declaring total income of Rs. Nil under the normal provision of the Act. 

The said return was processed u/s 143(1) of the Act 26.11.2013. Thereafter the case of 

the assessee was reopened u/s 147 of the Act on the ground of  bogus billing in the 

guise of purchases to the tune of Rs. 38,75,000/- from M/s Chakradhari Industries. 

During the year, the notice u/s 148 was issue don 31.03.2019 which was complied 

with by the assessee by filing return of income on 29.11.2019 returned in the same 

income as filed in the original return of income. Finally in para 3.1. on the last line the 

AO noted that the assessee has received Rs. 38,75,000/- during the FY 2011-12 from 

M/s Chakradhari Industries and finally addition was made u/s 69C of the Act on 

account of bogus expenditure to the tune of Rs. 47,03,192/- in the assessment framed 

u/s 147 read with Section 143(3) of the Act dated 27.11.2019.  

4.  The Ld. CIT(A) upholding the reopening of assessment on the legal issue of 

validly reopening the assessment as well as upholding the addition u/s 69C of the Act.  

5.  The Ld. A.R vehemently submitted before the Bench that the reopening has 

been made in gross violation of the provision of Act and therefore is invalid and so is 

the assessment framed u/s 147 read with Section 148 of the Act. The Ld. A.R while 

arguing on the first limb of his arguments submitted that the notice u/s 143(2) was 

issued and assessment framed by DCIT, Circle-3(1), Kolkata whereas the return of 

income was filed at total income of Rs. Nil. Therefore the jurisdiction to issue the 

notice and frame  the assessment was vested with ITO and not the DCIT. The Ld. A.R 

therefore contended that in view of Circular issued by CBDT on the pecuniary 

jurisdiction, the assessment framed by AO u/s 147 read with 143(3) of the Act was 

bad in law and may be quashed. In defense of arguments the Ld. A.R relied on the 

decision of Co-ordinate Bench in the case of Subhash Sharma vs. ACIT in ITA Nos. 

1099 & 1100/Kol/2023 for AY 2012-13 and 2013-14 dated 04.03.2024 wherein the 

issue has been decided in favour of the assessee on the pecuniary jurisdiction. 

Similarly the A.R has relied on the decision of Co-ordinate Bench in the case of 

Raghavendra Mohta vs. ACIT in ITA NO. 2416/Kol/2017 dated 08.04.2024. Arguing 
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the second limb of argument, the Ld. A.R submitted that the reasons were recorded u/s 

148(2) of the Act at the time of re-opening the assessment wherein the  AO noted that 

the assessee has received Rs. 38,75,000/- from shell entities. The Ld. A.R by referring 

to the assessment order stated that in the reasons recorded the AO stated that the 

assessee has received Rs. 38,75,000/- from M/s Chakradhari Industries whereas the 

assessee has not received any such sum from the said party. In fact the assessee has 

procured raw material from the said party amounting to Rs. 47,03,192/- against which 

the assessee has made a payment of Rs. 38,75,000/- during the year and remaining 

amount of Rs. 8,28,192/- was outstanding as on 31.03.2012. Finally the AO made 

addition on account of bogus purchases u/s 69C of the Act in the assessment framed. 

The Ld. A.R contended that since the addition was not made with respect to the issues 

which were the subject matter of the reasons recorded u/s 148(2) of the Act ,therefore 

no other addition can be made in the assessment so framed by the AO . The Ld. A.R 

in defense of arguments relied on the decision of Hon’ble Calcutta High Court in the 

case of M/s Infinity Infotech Parks Ltd.  in ITAT No. 60 of 2014, GA No. 1736 of 

2014 and also on the decision of Co-ordinate Bench in the case of Artex Property 

Consultants Pvt. Ltd. vs. ITO in ITA No. 798/KOl/2023 dated 16.10.2023 and in the 

case of Babita Devi Kajoria vs. ITO in ITA No. 54/Kol/2020 dated 22.12.2022. The 

Ld. A.R submitted that the Hon’ble Calcutta High Court while passing the decision, 

has followed the decision of Hon’ble Bombay High Court in CIT Vs. Jet Airways 

India Ltd. in 331 ITR 236 (Bom). The Ld. A.R therefore prayed that even on the 

second limb ,  the assessment so framed is invalid and may be quashed. The Ld. A.R 

arguing the case of third limb submitted that the addition in this case has been made 

by AO with total non-application of mind as the addition has been made in respect of 

bogus purchases u/s 69C of the Act. The ld AR  submitted that the said provision are 

applicable only to unexplained expenditure where  in any financial year an assessee 

has incurred any expenditure and he offers no explanation about the source of such 

expenditure or part thereof, or the explanation, if any, offered by him is not, in the 

opinion of the  AO, satisfactory, the amount covered by such expenditure or part 

thereof, as the case may be, may be deemed to be the income of the assessee for such 
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financial year . But in the present case, the Ld. A.R argued that the purchases were 

duly recorded in the books of account and the source of said purchases was also duly 

disclosed by the assessee in the books of accounts. Therefore the AO has grossly erred 

in invoking the provision of Section 69C of the Act. The order passed by AO is 

invalid in the eyes of law and may be quashed on this score as well. The Ld. A.R 

while arguing the fourth limb of his arguments ,submitted that the assessment order 

framed by the AO does not bear any DIN which is mandatory requirement under the 

Act. The Ld. A.R contended that the assessment framed is invalid in view of the 

circular No. 19 of 2019 dated 14.08.2019 issued by CBDT. The Ld. A.R in defense of 

arguments relied on the decision of Hon’ble Bombay High Court in the case of 

Hexaware Technologies Ltd. vs. ACIT in WP no. 1778 of 2023 dated 03.05.2024 

wherein it has been provided that the provision of DIN has to be strictly followed as 

per instruction of CBDT. The Ld. A.R further submitted that though the issue of DIN 

has been stayed by the Hon’ble Apex Court but that does not mean that it is a  

declaration of law but is only binding upon the parties to the said proceedings and at 

the same time such interim order does not destroy the binding effect of the judgment 

of the High Court as a precedent because while granting the interim order, the Hon’ble 

Apex Court had no occasion to lay down any proposition of law inconsistent with the 

one declared by the High Court. The Ld. A.R relied on the decision of Hon’ble 

Calcutta High Court in the case of Pijush Kanti Chowdhury vs. State of West Bengal 

and Ors. Dated 14.05.2007 equivalent citation [2007] 2 CALLT 577 (HC)/ 2007 (3) 

CHN 178. The Ld. A.R therefore pleaded that on all the four limbs of the argument of 

the assessee, the assessment framed by the AO is bad in law and may kindly be 

quashed. 

6. The Ld. D.R on the other hand relied heavily on the order of authorities below 

by submitting that the re-opening was made on the  basis of specific information that 

the was some wrong doings by the assessee. The ld DR submitted that the correct 

picture will only come out after the investigation/examination of various evidences are 

carried out during assessment proceedings. Therefore to say that there was no addition 
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by the AO of the issue which was subject matter of the reasons recorded is wrong. The 

ld DR submitted that the addition was made  which was connected to the reasons 

recorded. Similarly was the position with regards to addition made u/s 69C as the 

assessee could no0t submit the satisfactory explanation. The ld DR therefore prayed 

that the appeal of the assessee may be dismissed. 

7. After hearing the rival contentions and perusing the material on record, we find 

that the assessee has advanced four alternate arguments claiming the assessment 

framed by the AO to be invalid on each one of them. One such argument advanced in 

respect of non-making of  addition in the assessment framed qua the issue which was 

the subject matter of the reasons recorded u/s 148(2) of the Act and the addition was 

made on different count altogether. The undisputed facts are that the case of the 

assessee was reopened u/s 147 read with 148 of the Act after recording reasons u/s 

148(2) that the assessee has taken accommodation entries of Rs. 38,75,000/- from 

shell entities  namely M/s Chakradhari Industries Ltd. during the year. However, as a 

matter of fact, we note that the assessee has not received any money from the said 

party. We note that the assessee has made purchases of raw material from the said 

party aggregating to Rs. 47,03,192/- during the year against which the aggregate 

payments of Rs. 38,75,000/- was made to M/s Chakradhari Industries Ltd. and 

remaining balance of Rs. 8,28,192/- was shown as outstanding as on 31.03.2012. 

Thus, it is clear from the above facts that no addition has been made for issue recorded 

in the reasons u/s 148(2) and  therefore, no other addition can be made by the AO in 

the assessment so framed. On this score, we are inclined to hold that the assessment 

framed by the AO is invalid and cannot be sustained. The case of the assessee finds 

support from the decision of Hon’ble Calcutta High Court in the case of M/s Infinity 

Infotech Parks Ltd. (supra)and also on the decision of Co-ordinate Bench in the case 

of Artex Property Consultants Pvt. Ltd. vs. ITO (supra) and in the case of Babita Devi 

Kajoria vs. ITO(supra). We also note that  the Hon’ble Calcutta High Court while 

passing the decision, has followed the decision of Hon’ble Bombay High Court in CIT 

Vs. Jet Airways India Ltd. in 331 ITR 236 (Bom). 
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7.1. Similarly we note that the AO has addition u/s 69C of the Act in respect of 

bogus purchases however the provisions of section 69C are applicable only to 

unexplained expenditure where  in any financial year an assessee has incurred any 

expenditure and he offers no explanation about the source of such expenditure or part 

thereof, or the explanation, if any, offered by him is not, in the opinion of the  AO, 

satisfactory, the amount covered by such expenditure or part thereof,  may be deemed 

to be the income of the assessee for such financial year. But this is not the case before 

us, the assessee has duly disclosed the total purchases of books of account and the 

payments made to M/s Chakradhari Industries Ltd. were also out of books of account 

with explained sources. Therefore the source of expenditure was also fully explained 

and even on this count, the addition made by AO is wrong and cannot be sustained. In 

view of the above facts and circumstances, we are inclined to set aside the order of Ld. 

CIT(A) and quash the assessment framed by the AO u/s 143(3) read with Section 147  

as without jurisdiction.  

8.  We have allowed the appeal of the assessee on legal issues and the grounds 

raised on merit are not being decided at this stage and are being left open to be 

decided in future if need arises for the same. 

9. In the result,   the appeal  of the assessee is allowed.  

  Order is pronounced in the open court on    11
th

 June, 2024 

 

  Sd/-  Sd/- 

 (Pradip Kumar Choubey /�द�प कुमार चौबे)  (Rajesh Kumar/राजेश कुमार) 

Judicial Member/�या�यक सद�य                  Accountant Member/लेखा सद�य 

 

 

                        Dated: 11
th

 June, 2024 

SM, Sr. PS  
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